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MEA/ORDER

PER V. DURGA RAO, JUDICIAL MEMBER:

Both the appeals filed by the assessee are directed against
different orders of the Id. Commissioner of Income Tax (Appeals) 8,
Chennai dated 07.04.2018 relating to quantum addition and order dated
10.04.2018 of confirmation of levy of penalty under section 271(1)(c) of
the Income Tax Act, 1961 [*Act” in short] relevant to the assessment year

2013-14.

2. Brief facts leading the ground raised by the assessee are that as

per the profit and loss account furnished by the assessee company at
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Note No. 19, the Assessing Officer has observed that three amounts i.e.,
%.3,65,73,361/-, %.7,20,000/- and %.31,00,000/- debited as expenses

towards replacement of crank shaft, connected service and provision for
civil work respectively. These expenses were claimed under the head
“‘Repairs & Maintenance — Site”. As per the explanation offered by the AR
of the assessee during the course of assessment proceedings and also
as per the facts of the case, these expenses were not incurred during the
year, but, where only provisions made by the assessee-company. On

being questioned why the entire expenditure of %.4,03,93,361/- should not

be disallowed, as the expenditure was only a provision made but not an
expenditure that was incurred by the assessee, the assessee vide its
reply dated 18.02.2016 stated before the Assessing Officer that the
provision was made on estimate basis and was recognized in the books
of account during the year and the actual expenditure was incurred after
two years. By reply of the assessee and also basing on the facts, as the

expenditure of %.4,03,93,361/- was only a provision made and not an

expenditure that was actually incurred during the year, the Assessing

Officer disallowed the entire expenditure of ¥.4,03,93,361/- and brought to

tax. On appeal, the Id. CIT(A) directed the Assessing Officer to allow the

deduction claimed after due and complete examination.
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3. On being aggrieved, the assessee is in appeal before the Tribunal.
The Id. Counsel for the assessee has submitted that in order to repair of
certain machinery, the expenditure claimed by the assessee is an
ascertained liability and in support of the same, the assessee has
furnished copy of offer for supply of spare parts, inspection & observation
report, etc. and prayed that the claim of the assessee be allowed as

ascertained liability.

4. On the other hand, the Id. DR has submitted that the entire
expenditure claimed by the assessee is not incurred since the cost is
estimated from the supplier of spare parts M/s. Rolls —Royce and the
same has been claimed in its report and thus, the claim of the assessee

is contingent liability and supported the order passed by the Id. CIT(A).

5. We have heard both the sides, perused the materials available on
record and gone through the orders of authorities below. The assessee
has made a provision of expenditure of %.4,03,93,361/- towards
replacement of crank shaft, connected service and provision for civil work
respectively under the head “Repairs & Maintenance — Site”. The Id.

CIT(A) as well as the Assessing Officer have opined that the claim of

expenditure was neither ascertained nor clearly ascertainable.
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5.1 In this case, as per the Operation and Management Contract with
M/s. Rolls Royce, an order for repair or replacement has been entered
into and the supplier and the operator inspected and estimated the

replacement cost of crank shaft at .4.45 crores after the Inspection and

Observation Report of M/s. Rolls-Royce dated 21.03.2013. Vide Offer No.
BE/Q/1126/ R/2013-14 DATED 07.06.2013, the assessee has placed
order for supply of spare parts against variation order for B35:40V16 AG
Engine (S. No. 17027). Copy of the Inspection & Observation Report as
well as offer for supply are brought on record. The part that is to be
repaired is not a small part, but without which the power plant cannot be
operated at all. In view of the above, the assessee has initiated all
measures to keep ready the formalities and it is also an undisputed fact
that M/s. Rolls-Royce repaired subsequently and the liability was
discharged when the assessee made payment to M/s. Rolls Royce as per
invoices at Page Nos. 30-34 of the paper book as well as receipts issued
by M/s. Rolls Royce in pages 72-79 of paper book filed before the
Tribunal. In fact, the discharge of the liability has been recognised in the
subsequent years and the same is reflected in the returns of income filed
for the assessment years 2015-16 and 2016-17 which was also filed at

pages 114-154 and 175-209 of the paper book filed before the Tribunal.
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In view of the above facts and the entire details brought on record, we are
of the considered opinion that the provision made for repairs and
maintenance is an ascertained liability and not a contingent liability.
Accordingly, we set aside the order of the Id. CIT(A) on this issue and

direct the Assessing Officer to allow the claim of deduction.

6. So far as levy of penalty under section 271(1)(c) of the Act is
concerned, since have deleted the quantum addition, the penalty levied
under section 271(1)(c) of the Act cannot survive and accordingly the

penalty is deleted.

7. In the result, both the appeals filed by the assessee are allowed.

Order pronounced on 09" March, 2022 at Chennai.

Sd/- Sd/-
(G. MANJUNATHA) (V. DURGA RAO)
ACCOUNTANT MEMBER JUDICIAL MEMBER
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